Litmus Tests before the Senate Judiciary Committee

Samuel Alito

“I do agree that the Constitution protects a right to privacy. And it protects the right to privacy in a number of ways. The Fourth Amendment certainly speaks to the right of privacy. People have a right to privacy in their homes and in their papers and in their persons. And the standard for whether something is a search is whether there's an invasion of a right to privacy, a legitimate expectation of privacy. “

"If government were free to suppress disfavored speech by preventing potential speakers from being paid, there would not be much left of the First Amendment." 

Clarence Thomas

SENATOR SPECTER: You were quoted in Atlantic Monthly saying, “There is nothing you can do to get past black skin. I don’t care how educated you are, how good you are at what you do, you’ll never know the same contacts or opportunities, you will never be seen as being equal to the whites.” Why is it that you come down so strongly against any group action? 

JUDGE THOMAS: I made it clear during my tenure as the Chairman of EEOC that racism and discrimination had to be eliminated. We all have to do as much as possible to include members of my race, minorities, women, anyone who is excluded into our society. 

SPECTER: What is the best way to do it? 

THOMAS: You have a tension, you want to do that and, at the same time, you don’t want to discriminate against others. You want to be fair, at the same time you want to affirmatively include. Whatever we do, we [should] not undermine the dignity, self-esteem.

Robert Bork
JUSTICE BORK: My objection to the equal rights amendment was that legislatures would have nothing to say about these complex cultural matters and had no chance to . . . express a judgment. ..People would go straight - you know, straight to court and challenge any distinction and the Court would have to write the complete body of what's allowable, discrimination or whatever it is. A reasonable basis test allows a little more play in the joints, I think, for the Court to listen to the legislatures and look at the society and bring evidence in and so forth.

SENATOR DENNIS DECONCINI:  We're talking about your interpretation of whether or not on the Supreme Court you're going to look towards that equality for women, whether we have the equal rights amendment or not. And if you have a reasonable standard that comes into play for women, because I'm referring just to women, or for sex, but let's just say to women, but you don't apply that reasonable standard to racial matters.

JUSTICE BORK: No, Senator. All I am saying to you is that the various things we would prohibit in the law as to race - not all of those would be prohibited as to gender. Now, for example, you could not have a national law that said only blacks or only whites will go into combat. It may be and I don't want to arouse a philosophical argument here, but it certainly seems likely to me that you could have a national law; in fact the Supreme Court has said as much saying that only males will go into combat…And that was a case about whether you could have an all-male draft. And the Supreme Court said you could. So that's an illustration of the fact that gender in some cases is treated differently than race. 

